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GLIGENCE — INDEPENDENT 
_ ,CTOR—A person who 
ges an independent con- 
or to do work for him is 
jarily not liable for the 
eel rent acts of the contrac- 
tor in performing the contract 
the person retains 














niess (a 

awit of the manner and 

means of doing the work or 
he engages an incompe- 

tent ¢ yntractor or (c) the ac- 

tirity contracted for is “in- 

herently dangerous” or “ultra 


hazardous”. 
servation of right to super- 


rise work to see it is done ac- 
VANTOME cording to contract and speci- 
fcations is not retention of 
rontrol over manner of doing 


t 

the work so as to make con- 
tractee 
0! 


able for negligence 
independent contractor. 


WYER 
——~# whether financial responsibil- 

of independent contractor 
t respond in damages for tort 
is is an element of com- ear 


not de- i ae = - 
Application And Check 

Accepted, Interim 

Insurance Effective 


petency of contractor, 
cided 

4 Jandowner who retains an 
pendent contractor to do 
k which he should recog- 

















as necessarily involving —___—_ 
2 peculiar risk of harm to oth- I OS ANGEL ES (ACCN) —In- 
ers unless special precautions rim urance is in effect from 


re taken is liable if the con- 


tractor gligently fails to 
take those precautions. 
{ Jandowner is liable for the 


negligence of an independent 





ractor performing a con- 
for work inherently 
gerous Di 
where building in busy, [31 
p section of city is being G 
ished, whether work is 
erently dangerous or in- 


ves a peculiar risk of harm 


ers unless special pre- 
autions are taken so as to 
make owner liable for negli- 


cence of independent contrac- 
HAS tor. is jury question. 
: RDS AND PHRASES—NEG- 
LIGENCE— Work “inherently 
canzer connotes a danger 3 
hich is incidental to the work “@5 #4+¢ 








ous 





self and not arising solely 
IS; rom the methods of perfor- W 





mance—an activity which can ( 











EAU te carried on safely only by som ca 
Monogr @ exercise of special skill Judge 
. snd involves grave risk of ifort: 

canger if negligently done. have 

in “ultra hazardous” opera- h 

n is one which necessarily ing 






Nes avolves a serious risk of harm In a cor 
others which cannot be oyjt J 

inated by the exercise ta] 

nost care and is not a mat- 


udge W 
imir of fornia Cl 





ay on as 
2t of common usage for j adi 
REC ge for immed 
+7 PiGLIGENCE — Liability for premium was 





amage or 


injury when the gavice for minimizin 
rk is 


ultra hazardous” 


is 

























= absolute, while liability in the 

ase . “inherently dangerous” 

TIVIty ty depends on negligence. 

J i y 6, 1959 

¥ vour Majestic v. Toti 

+ Parking Authority. F 
1 
State Bar Issues Four 
More Legal Columns 
e New Jersey State Bar As- 
sociation has issued four more 
egal columns for publication in 
t lic x ; in its series titled 
“It’s the Law”. The new columns 
are for weekly release on or after 
July 23 and bring the total num- 
: ber of columns issued this year 
, to twenty-two. 

v The titl es of these new columns, 
J baa a inderta in which they are to 


ty 


appear, are: 
Assault and Battery 
Contract Dangers 
Buying A Home 
Auto Accidents 


after r acquiring 
S involved t to estab- 
Parking area. The 
curred when part of 
“ Ol the building adjoin- 





















ABA Meeting In Miami 
To Set New Highs 





and run 


events st 











if attend- 
years rec- 
ns at Los 

bookings 


ng slightly 
In any event 
il att tendance 


fa $33 
Tamlles— 


hotel, the 
since filled 
tel accom- 


nodat ior Regis- 














1S are 1adie, 

trants will ing in 32 
] ls along th each. Meetings 
will be g 3 of them. 
One of t ll be a 
regula service be- 
tween the 1 tels housing 
ABA per yple 

The total m will be a 
standout ver 250 
leaders i h professions, 
government a isiness partici- 
pating. They’ll include at least 
three U.S. Su e Court Jus- 
tices, a scor f Senators, Cong- 
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nd vari- 
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wyer. 
‘rack- 





uch timely i labor 





theci ‘ Joseph 
judge. “A 
irth film in 
-olegal ser- 
emiere Aug. 

f Criminal 





Colorado D.A. Group 
Backs Six-Man Juries 
Colo. (ACCN)—A pro- 
number of 
ases from 
by mem- 
ct At- 
a summer 








the 


im change 
ave Colorado 





wo sa ido taxpayers 
thou is lI a year, not} 
only in fees for jurors but in ex-} 
pensiv ent selecting 
hem. 
It also wa ed that the 
number of cha es of jurors 
i prosecution 





“would | 
PR cn Nr 





amendment, 

special commi 

recommendatior a ‘ 
group reviewing judicia ae 


ure in Colorado. 

The official convention pro- 
gram, now being printed, is to be 
mailed out in mid-july to all 
members of the ABA. 


a bar of- 

1 2° the regis- 

ttending the 82nd annual 

of th American Bar 
Association in M i Beach-Bal 
Harbour : ae various 


Conditional Fault In The Law Of Tan 


by Robert Keeton** 


I. Fault As A Basis For 
Loss Shifting 
The usual starting point for 
explaining basis of liability in 


tort is the assertion that the 
machinery of adjudication will 
not be set in motion without 
good reason. Its operation is 
costly. From the community 
point of view, its use to shift a 


loss is not worth the price un- 
less the loss shifting serves 
some good purpose. This axiom 
of adjudicatory inertia is rarely 
challenged. 

It is occasionally sald that the 
primary function of tort law is 
the compensation of losses. This 
statement is at best a half-truth. 
Even apart from other reasons 
opposing liability, the axiom of 
inertia reminds us that some- 
times compensation should not 
be allowed; courts should leave 
a loss where they find it unless 
good reason for shifting it ap- 
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July 
NOTE: Copies of the opinions listed 
below have been sent to each county 
law library. Any member of the bar 
may secure a copy of the opinion in 
any particular case, without charge 
by tin to ti Clerk of the Su 
preme Court, State House Annex, 
Trenton. 
SUPREME COUR 
Appeals 
iponte v. Sta? A-127. decided 
July 19, 1959) 
Reversed rec 
upo! ury i 
who d be ( ( ) 
de e at 5 
ne 11SO g t y? 
ipon his appl ler ‘ 
S. 24:163-2 a1 anded mat 
ter for further edings. Sug- 
gest that in f unusua 
circumstance c sed by 
record trial cou.t itself try issue 
of capacity to defend and if i 
finds him incapable of | that 
court itself sit or impanel jury 
to decide issue of insanity at 
time of homicide. Papers pre- 
ented by defendant were in- 


and were framed to 
he insanity required 
for co which would 
render him ped to him- 
self or to others rather than un- 
fitness to stand trial which 
would prevent him from com- 
prehending his position and con- 
sulting intelligently with coun- 
sel. Prosecutor erred in telling 
jurors his personal belief in de- 
fendant’s guilt where its import 
may be based upon facts not be- 


adequate 
type 


snow 


fore iury and in referring to 
specific religions of jurors and 


court erred in stressing that if 
jury found defendant sane he 
could relitigate issue before trial 
jury, but opinion is not based 
on these errors. 
Majestic Realty Assoc. Inc. v. 
Toti Contr. Co. et al (A-139, de- 
cided July 6, 1959) 

(Full digest on page 1 of this 
issue.) 
Petitions for Certification 
Granted 

None 

SUPERIOR COURT 
APPELLATE DIVISION 

State v. Thompson (A-516-56, 


| decided July 6, 1959) 


Reversed judgment of convic- 
tion for abortion (N. J. S. A. 
2A:87-1) and ordered new trial. 
Charge was erroneous because 
likely to have created misunder- 
standing that conviction could 
be founded on proof of aid rend- 























} pears. Moreover, the mere fact 
that one member of society is 
compensated when the court 


shifts the loss is not such a rea- 
son, since the gain is offset by 
the loss shifted to another mem- 
ber of society. In modern Anglo- 


American tort law, fault has 
been considered the one gener- 
ally acceptable reason for such 
loss shifting. For more than a 
riage 5 at least, fault has been 
the principal theme of tort law. 

This theme may have even 
more ancient lineage.’ The evi- 
dence is inconclusive,? but there 


believing that early 
common-law conceptions of re- 
sponsibility for harms one had 
caused were rustic definitions of 


is reason for 


fault. The notions of causation 
and fault are close kin. Picking 
one or more responsible causes 
from the multitude of antece- 
dents of a given incident is 
very close to finding fault.? It 
may be that, to early common- 
law lawyers and even until the 


nineteenth-century flowering of 
fest concept of negligence was at 
hand, there was no such concept 
as an unavoidable accident in 
the modern sense of one for 
which neither the deity nor any 
person is to be blamed.‘ 

In early common law, conduct 


; judged more by results tha 
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3 4 History of English 
iM 1. 1942): 8 id. at 446-47 
24 » w takes the position 
hat e medie riod (1966-1485) 
v was fault 
his 

















t even in the medieval! peri 
was limited to the proximate con- 
es 0 i “(T)his Mmitation of 
l v ’ accepted a8 a measure 
of obvious justice without a precise analysis 
consequences and bearing upon the 
ct liability. The con- 
liger latent in such a 
in this 3 period this latent con- 
ween discovered.”’ 3 fd. at 
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himself from lability for negli- 
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Examination of the contract re- 
veals 
reserve 
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DIGESTS OF RECENT OPINIONS 


(Con tinued from page 1) 





sidered on the question of c 
-| petency. Much can be 
and against the proposal 











ed for constitutes a nuisance per espoused in Restatement, T 
se. Secs. 835(e) and 416. Under 
It is suggested that under the ead nt. a landowner 
contract here the Authority re-| engages an independent 
tained control of the method of! tractor to do work which 
doing the work sufficient to make; shonld recognize as necessa 
it liable under (a) on the prin-| requiring the creation durin 


iple of respondeat superior.| progress of a condition 


a peculia 
unless special 
taken, is hable 








did not 
Author- 
the work 


that it 
‘ron the 


however 
or confe 


precaution 
if the contra 


er relating to and to be con-| which is incidental to the ch 


InvolV 


om- 


rts 


r risk of harm to other 


ity the right to say how is negligent in failing to tains 
should be done but merely tO) those precautions. Such work 
supervise it for the purpose Of| may be said to be inherently 
seeing it was done according dangerous, ie. an activity which 
to the contract and specifica-|¢an be carried on safely onlv by 
tions. The supervisory right re-| the excercise of special skill and 
lates to the result to be accomp-| care and which involves great 
lished, not the means of accomp-/ risk of danger to persons or 
lishing it. property if negligently done. The 

Next it is suggested the Au-/term signifies that danger in- 
thority is liable under (b) for] heres in the activity itself at all 
hiring a financially irresponsible | times and means more than 
ontractor and that financial} simple danger arising from 
responsiblity of a contractor to} casual negligence of persons en- 
respond to tort claims is a mat-/| gaged in it. It connotes a danger 


ar- 
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said for| 
that | 


acteristic of the work itself, and 
not one which arises solely from 
|the means and methods of its 


performance. 
It 


to dis ~$+ 3 


is important n 





uish 
YN) 
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gence of the contractor by dele- financial responsibility of a con-|an operation which is inherently 

gating the work to an independ-| tractor to respond for his negli-| dangerous from one that is ultra 

ent contractor. The dissenting’ gence is part of his competency|hazardous. The latter is one 

judge held the mishap resulted under the independent contrac-| necessarily involving a serious 

from negligence of Toti in doing ’ tor rule. However, this issue the] risk of harm wl “cannot be 

the work and not from a danger not raised at the trial or in the | eliminated by the exercise of the 

inhering in the work regardless briefs. Hence no decision is rend- | utmost care and is not a matter 

of the exercise of care. The AU-/ered with respect to it and the}of common usage. Whe 

thority then appealed. matter is expressly reserved. is ultra hazardous, liabili 
Held: Ordinarily where a per- Jaintiff’s principle relianc absolute: but where 

son engages an independent Mi sewetino ry a rl 1 inhe rent i mamacwie 

contractor to do work not in it-| “nuisance per se”, though use d 

self a nuisance, as our cases put frequently in the reported cases 

it, he is not liable for the negli- is difficult of definition. Under or t failed to dis 

gence of the contractor in the the cases, its application and the two 

doing of the work. Accepted ex- meani in cases such as her¢ should in 

ceptions are (a) where the con- jnyolved is anything but clear|t in terms of 

tractee retains control of the) ang it is of btful utility to-|t 

manner and means of doing the day. In 1925 the Cou € Error 

work (b) where he engages an and Appeals cenit with 

independent contractor and (C) “jnherently dangerous” and this 

where, as noted in the general appears to have set in motion a 

rule itself, the activity contract-|trend toward the v now 


some conflic 





n isions as to whether 
ier work necessarily in- 





risk of harm tc 

















+} 

+} 

ac 

tior 

in na y built <a —— on 
of a city is i rently dangerous. 
This represents the sound and 
just concept to be applied. And 
n the broad outlines there- 


»f where the minds of reasonable 
men mig liffer as to whether 
the activity contracted for is 
inherently dangerous or involves 
a peculiar risk of harm to others 
unless special precautions are 
taken, the issue is for jury de- 
here, 


rht 
Nt 





termination. On the facts 
such course should have been 
pursued. 

The effect of the principle ap- 
proved as controlling with re- 


to the liability of the land- 
to dec that the duty 


spect 
owner is 





commensurate with the 

is non-delegable. That is, 

the duty is absolute, not the 

liability, and it cannot be put 

aside and immunity gained 

through the use of an inde- 
pendent contractor. 


Affirmed. 

PARENT AND CHILD—The li- 
ability of parents for damage 
done to public school property 
by a pupil, under R.S. 18:14-51, 
applies to damage done after 
as well as during school hours. 

CONSTITUTIONAL LAW—PAR- 
ENT AND CHILD—The im- 
position of absolute liability 
on parents for damage to pub- 
lic school property done by 
their pupil children under R:S. 
18:14-51 does not violate due 
process. 

CONSTITUTIONAL LAW — The 
provision of Art. 4, Sec. 7, par. 
4. of the N. J. Constitution that 





objects of every act shall be 
expressed in the title thereof, 
does not apply to revisions, 
compilations or consolidations 
of laws. 


—The imposition of liability 
without fault does not per se 
violate due process; such li- 


ability may be imposed under 
proper circumstances such as 
where the liability is imposed 
as a condition of the accept- 


ance of benefits which the ob- 
ligor is free to — or reject. 





on the 
the statute does not 
> the damage was not 


b) it 1s 
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nours 











unconstitutional as the title of 
the act of which it is a part fails 
to express the purpose of impos- 
ing absolute liability on parents 
the torts of children 
required by Art. 4 Sec. 7 par 
the N.J. Const. pO (ce) 16 
utional as to parents 

t deprives them of 
thout due process of 


for t their 
as 
of is 
unconstit 
because i 
property wi 
law. 










“Any 





; I the school 
tri shall be liable to suspe 
ion and in 1ent, and 


be 


or guardian shall 
damages to the amount 
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parents 
} shle for 
Rida a‘ L 
of the injury 
Held: The 


IN1ts sil W yr 


present enacti 


‘or com plain 


qd 
Gs 





rt Of é 

and revision. The 1 
pa f Art. 4 Sec. 7 par. 4 states: 
“This pararaph shall not invali- 
late any law adopting or enact- 
a compilation, consolidation, 
, or rearrangement of 
f the tutory ariel 
Id that th 

1e prior consti- 
— of every 
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requirem 
tution that 








statute or be ated in the 
title thereof was not applicable 
to and was not violated by a 
revision, consolidation com- 


or 





The 


pilation of general VS. 
the title of 


failure to express in 


the act the imposition of liabil- 
ity on parents does not, there- 
fore, render this section uncon- 


stitutional. 
The legislature has authority 


to impose restrictions .. 
seeking to attend pyp:: 
and can expel en 
pening out of s 


y, there 
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fault, based up 4 
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— DIGESTS OF RECENT + OPINIONS 
es of a a hospital to which she 
is confined. 

INTEREST 


AS oz ICTS — The limitations 
O..0 fog of the forum controls 


vs by the law of the state — CONFLICTS — 





¢ the right of action it The right to interest is de- 
a a condition thereof termined by the law of the 


place of performance and the 
rate by the !aw of the place of 
wrong. 


it shall expire after a cer- 
in which case the 
allow such ac- 


e, 
il] not 











. after the period has Digested from an opinion by 
: # Conford, J. A. D. rendered July 
oqsure of damages for 2 1959. Appellate Div. Dep’t of 
3 eontract is deter- Mental Health v. Mullins. For 
the law of the place appellants—Howard Stern ‘Hof- 

rmance. tr rand H Istra attys). 

ITSTIONS — CONFLICTS—' Defendan 
ig provision in a gen- Mullins in 191 
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condition on a right 
tion as Will qualify the n 
ve al conflicts rule that the tucky as 
a a tions of the forum apply She ren 
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a judgment creditor under the 
Nevada decree and its claim 


ic 
is 


not to be categorized as being 
on a foreign judgment. Plaintiff 
was not a party to the Nevada 


action. The provision in the de- 
cree, as aYe all such provisions 
for future support, medical bills, 
etc., was for the benefit of the 
wife, not the plaintiff, as part of 


the husband’s continuing obli- 
gation to maintain his wife not- 
withstanding the divorce. The 


provision was couched as it was 
because of the circumstances 
cecasviies and not to make the 
ospital judgment creditor. 
he general rule, here applic- 
abie, is that an action or a judg- 
ment can be prosecuted only by 
the owner of it, whose title must 
appear of record or by formal 
transfer, and suit thereon can- 
be maintained by a third 
person though the judgment in 


a 


not 

















PLEADINGS—A defendant in the 
Juvenile and Domestic Rela- 
tions Court is entitled to a 
complaint which informs him 
of the specific legal and fact- 
ual basis of the charge against 
him and if it is intended to 
charge him under more than 
one statute or section, the 
complaint should be in sepa- 
rate counts for each. 


JURISDICTION — DOMESTIC 
RELATIONS — The Juvenile 


and Domestic Relations Court 
has jurisdiction over com- 
plaints under N.J.S.A. 44:1-141. 
DOMESTIC RELATIONS — The 
fact that the wife deserted is 
a complete defense in a pro- 


ceeding against the husband 
under N.J.S.A. 44:1-143 but is 


no defense at all in a proceed- 

ing under N.J.S.A. 44:1-141. 
—In a proceeding under N.J.S.A 

14:1-141 it must be established 























perly invocable to cut Hospit lained | nov ral State |some way defines his rights or by competent evidence not 

n not enlarge the period . Both sp. . . inures to his benefit. Kentucky’s only that the relative for 

mitations. . a hospitals are pa the Ken- Th trial court held that the status is that ofa creditor who whom support is sought is 
ye principle of tolling limit- tucks Departmé nt if Mental aw of the ! ples, that | has supplied necessaries to de- poor, but also that he or she 

ns during the absence of ! hssin hospitalizea as the applicable of limita- | fendant s wife, for which he re- is unable to work. 
™ resident defendant from the an indigent and was admittedly — is the 6 New Jersey |mained liable as a matter of 4 husband living as a reason- 

e has no application where nsane. — Statute, and very was | common law as well as under athe ‘prudent ai with the 

ction is being prosecuted In 1927 defend ant obta ined a| limited to rued with-|the Kentucky statute and the postin incamne may not be called 

foreign jurisdiction. lecree of divorce from Carray|in 6 years pri stitution of | Nevada divorce statute. The re- ‘ a Se sharply reduce his 
ATIONS—N, J. S. 24:14-5, | in Nevada on the grounds of her|this action. Plaintiff appealed. | sult reached below was therefore ay of living to provide 
jopted in 1952 and fixing a 6 | Insanity The decree gave him] Held: The neral rule is that | correct. Heh a under N S.A. 44:1-141 
ar limitation on actions on istoay ol the child of the mar- } the law of the forum controls in The court below correctly held pra erring wite a ; 

a se . . y r¢ nd pnrovided the | matt s of ; le s seat 3 s 7 ° : 
reign judgments _does not geigis — even = Soe wee J i tter ae Praintist that the administrator had no Digested from an opinion by 
poly to then existing causes iT shall pay all reasonable | ontends the the situs |basis for a claim on behalf of Gauikin JAD. rend red July 9 

: action on judgments, as charges for the support of de- should apply Kentacky’s the estate. It incorrectly held 1959 iemeeliaher Div. Hewitt v 
‘Migoch vested rights could not fendant, which may be required | unique confii rule that |that interest should not be al- bo nse, For :ppellant —_ Emil 
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LIBEL—PRIVILEGE—A party to 


to private litigation is abso- 
lutely privileged to publish 
false and defamatory matter 
of another in the institution of 
/ or during the course of the} 
proceeding if the matter has 


some relation thereto, though 
legally irrelevant or immater- 
ial, 

—Every presumption will be in- 
dulged in favor of pertinency 
and relevancy of allegations in 
pleadings so as to bring them 
within absolute privilege and 
burden is on one claiming de- 
famation to show allegations 
were unprivileged 
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accord. 

Matter to which the privilege 
does not extend must be so want- 
ing in-~relation to the subject 
matter that no reasonable man 
can doubt its irrelevancy and 
impropriety. Legal relevancy or 
materiality is not the test. Every 
presumption is to be indulged in 
favor of relevancy or pertinency 
and the burden of proving other- 
wise is on the one claiming the 
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allegations were not privileged. 
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RES ADJUDICATA — CORPOR- 


ATIONS — A declaration as 
to the rights of one share- 


holder is not res adjudicata as 
to other shareholders where 
the action was not a class ac- 
tion. 

CORPORATIONS — The con- 
tract between’ shareholders 
and a corporation is found not 
only in the certificate of in- 
corporation but also in the 
applicable provisions of the 
statute in force at the time of 
incorporation. 


—Held, on facts, provision in 
amendment to certificate of 
incorporation that preferred 


stockholders “shall be entitled 
to receive and the company 
shall be bound to pay” a fixed 
yearly dividend out of net 
profits, does make such divi- 
dends mandatory. 
—Directors’ discretionary con- 
trol of dividends will not be 
denied in absence of clear and 
peremptory denial thereof in 
certificate o* incorporation or 
by-laws. 
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shall be bound to pay thereon, 


but only out of net profits, a 
fixed yearly dividend of fifty 
cents per share, payable semi- 
annually. The said dividend 
shall be cumulative.” 

The by-laws provide that 
“dividends are to be declared by 
the Board of Directors when ex- 
pedient, and that unless the di- 
rectors declare a dividend, the 
same does become due and 
payable.” 
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eral Courts by the then owner 
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in their discretion, from time to 
time, fix and vary the amount 
of working capital of the cor- 
poration and determine what, 
if any, dividends shall be de- 
clared, unless otherwise provid- 
ed in the certificate of incorpor- 
ation or in a by-law adopted by 
a vote of at least a majority of 
the stockholders. R.S. 14:18-20. 
This statute is declaratory of 
the public policy of placing such 
matters in the discretion of the 
Directors unless that discretion 
is qualified by the certificate of 
incorporation or a by-law. 

Here there is an inconsistency 
between the amendment and 
the by-law of the corporation. 
Ordinarily, where inconsistency 
between the by-laws and the 
certificate of incorporation ex- 
ists, the latter governs. However, 
the by-law is consistent with 
2.5. 14:8-20, existed prior to the 
amendment and not 
nded in 1952 when the cer- 
tificate amendinent relied on 
was adopted. The statutory 
purpose of leaving the manage- 
ment of corporate affairs and 
the declaring of dividends to the 
directors is clear and such an 
important area of corporate pol- 
icy should not be overridden by 
implication. It is only by impli- 
cation that the language “en- 
titled to receive and bound 
to pay,” can be said to ov 
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the statutory policy. 

In view of the statutory provi- 
sions, the by-law, the well settled 
attitude of the courts against 
implied repealers, and the ab- 
sence of a clear and peremptory 
denial of the directors’ statutory 
right to discretionary control of 
dividends, it is held that the 1952 
amendment does not make the 
payment of the divide me mand- 
atory though net profits are 
available therefor. The declara- 
tion of the dividends is discre- 
tionary with the directors and 
their action will not be inter- 
fered with in the abset of 
abuse of discretion. 
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